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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of appellant the questions presented are: 


1. Whether a native-born American citizen asserting 
title to and filing an attachment under Section 32 (f) 
of the Trading with the Enemy Act, 50 USCA App. 
1 ‘et sequitur, and Title 16-301 of the District of Colum- 
bia Code, as assignee of a friendly alien, against a sum 
of money held by the United States Department of 
Justice as stakeholder, should be deprived of a trial on 
the merits to demonstrate such property ownership 
merely because Section 32 (a) of the Trading with the 
Enemy Act, supra, and a departmental regulation promul- 
gated pursuant thereto, forbidding transfer of vested 
property were improperly applied to Section 32 (f) of the 
Act to bar an action based thereon. 


2. Whether in refinement of the foregoing Section 
32 (a) of the Trading with the Enemy Act, supra, and its 
implementing administrative regulation which appertain 
solely to the return of property by the Department of 
Justice to an administrative claimant, can operate to nul- 
lify a judicial remedy especially created by Section 32 (f) 
of the Act, supra, which relates not to the return of prop- 
erty but, conversely, creates a special right in American 
citizens to contest or challenge the prospective return of 
such property by the Department of Justice under Sec- 
tion 32 (a) of the Act. 
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A. The Prohibition Against Assignment Or Trans- 
fer Of Vested Property Relates Solely To The 
Provisions Of Section 32 Of The Trading With 
The Enemy Act Concerning The Return Of Prop- 
erty Seized By The Department Of Justice And 
Not To A Challenge To Such Return Under The 
Special Judicial Remedy Created In Sub-Section 
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. The Departmental Regulations Implementing Sec- 
tion 32 Of The Trading With The Enemy Act Ap- 
pertain Only To The Return Of Property Seized 
By The Department of Justice 
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. The Cardinal Purpose Of The Trading With The 
Enemy Act Is To Protect The United States 
Against Alien Enemies By Seizing And Holding 
Their Property Wherever Found. The Act Is Not 
Directed At Friendly Aliens Or United States 
Citizens 

. The Assignment By Jan. A. Bata Of Property 
Rights To His American Grandson Is Offensive 
Neither To The Letter Nor The Spirit Of The 
Trading With The Enemy Act 
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F. Plaintiff Resorted To The Correct Forum And 
Has Adopted The Appropriate Procedure For 
The Enforcement Of His Property Rights. To 
Deny Him A Trial On the Merits With Respect 
To The Issue Of Property Ownership Would Be 
To Deprive Him Of Due Process Of Law 


. The Fundamental And Only Issue In This Case Is 
That Of Property Ownership. The Question Of 
Validity Of The Assignment Has Been Raised 
Solely To Becloud The Issue 
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IN THE 


United States Court of Appeals 


For tHe Districr or Conumera Crcorr 
No. 18,282 


Stewart Bata Nass, a minor, by Josepx Treapway Nasz, 
his father as next friend, Appellant, 


Vv. 


N. V. NepretaxpscHe ScHornen-LEpERFABRIEKEN Bara- 
Best, a corporation organized under the laws 
of the Netherlands, Appellee. 


This appeal from the United States District Court for 
the District of Columbia challenges the propriety of the 
judgment of that Court which held that a suit and attach- 
ment based on an assignment of a claim by a friendly 
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alien to an American citizen was void as being repugnant 
to the Trading with the Enemy Act, 50 USCA 1 et sequi- 
tur, and administrative regulations promulgated there- 
under. 


The District Court had jurisdiction to hear the com- 
plaint under the provisions of Title 11-306 and Title 
16-301, District of Columbia Code (1961), and Section 32 
(f) of the Trading with the Enemy Act, supra, which 
statutes authorize an American citizen to challenge the 
prospective return of property under Section 32 (a) of the 
Trading with the Enemy Act, supra. 


This Court has jurisdiction of the instant appeal under 
the provisions of the Act of June 25, 1948, 62 Stat 929, 
as amended, 28U.S.C.A.1291. 


STATEMENT OF THE THE CASE 


Appellant is a citizen of the United States and a 
resident of the State of Massachusetts. Appellant is a 
minor and brought his action in the Court below as plain- 
tiff through Joseph Treadway Nash, his father and next 
friend, a citizen of the United States and resident of 
Lexington, Massachusetts. 


Appellee, N. V. Nederlandsche Schoenen-Lederfabrieken 
Bata-Best, is a corporation organized under the laws of 
the Netherlands and has its principal place of business 
at Best in the Netherlands. 


On the 20th of February 1963, the Attorney General 
of the United States, acting as the successor to the Alien 
Property Custodian under the Trading with the Enemy 
Act, 50 USCA App. 1 et sequitur, and more particularly 
under Section 32 of the Act, published in the Federal 
Register a Notice of Intention to make a return of prop- 
erty in the amount of $49,646.72 to appellee. 


The property aforementioned consists of funds depos- 
ited in various United States banks prior to the entry 
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of the United States into World War Il. During World 
War II the Netherlands were occupied by Germany and, 
in consequence, this property became vested in the Attor- 
ney General of the United States as successor to the 
Alien Property Custodian by Vesting Order No. 17987 
dated May 31, 1951. 


On the 20th of February 1963, the lawful owner of all 
the funds hereinbefore described was Jan A. Bata, for- 
merly a citizen of Czechoslovakia before World War II, 
but now a citizen of Brazil domiciled at Batatuba, State of 
Sao Paulo, Brazil. 


Jan A. Bata, who is the grandfather of the appellant, 
had placed the subject funds in the possession of the 
defendant corporation and directed their placement in the 
Rotterdamsche Bank for ultimate deposit in the United 
States as part of a program and plan of difficult concept 
and hazardous execution to prevent these assets from 
falling into the hands of the German enemy and to make 
them available for the development of the Bata Shoe 
Enterprises in the United States and elsewhere in the 
free world. 


Prior to the issuance on February 20, 1963 by the 
Justice Department of its Notice of Intention to Bata- 
Best to return the $49,646.72, Jan A. Bata, who for many 
years had lived in Brazil, was unaware that appellee had 
advanced a claim for the money which he had deposited 
in the Rotterdamsche Bank. 


On March 15, 1963, Jan A. Bata assigned, transferred 
and conveyed all right, title and interest to the described 
funds held by the Attorney General to the appellant, his 
grandson. 


Jan A. Bata never has been an enemy of the United 
States, never has traded with an enemy of the United 
States, never has violated the Trading with the Enemy 
Act, 50 USCA App. 1 et sequitur, and at all times and 
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upon every occasion without exception has been a friend 
of the United States and a vigorous supporter of the 
objectives of the United States in the free world. This 
posture he steadfastly maintained during and since the 
period when his native country Czechoslovakia was 0c- 
cupied by the German enemy, his shoe enterprises at Zlin, 
Czechoslovakia were seized and controlled by the German 
enemy forces and he was forced to flee before the Nazi 
onslaught. 


Following the assignment latterly mentioned by Jan 
A. Bata to his grandson, the appellee corporation was 
notified by cablegram of the assignment to the appellant, 
payment was demanded but no payment was forthcoming. 


On March 19, 1963, appellant, as a citizen of the United 
States, filed a complaint in the United States Court for 
the District of Columbia alleging ownership of $49,646.72 
claimed by appellee and challenging its right to have the 
vested funds returned to it. Immediately thereafter appel- 
lant obtained a writ of attachment which was served upon 
the Attorney General of the United States and which since 
has operated to prevent the return of the subject funds 
to appellee. 


This attachment was obtained pursuant to the specific 
provision of Section 32 (f) of the Trading with the Enemy 
Act, supra, which provides that: 


“After publication of such notice of intention and 
prior to revocation thereof, the property or interest 
or proceeds specified shall be subject to attachment 
at the suit of any citizen or resident of the United 
States or any corporation organized under the laws of 
the United States, or any State, Territory or posses- 
sion thereof, or the District of Columbia, in the same 
manner as property of the person to whom return is 
to be made: Provided, That notice of any writ of at- 
tachment which may issue prior to return shall be 
served upon the alien property custodian.” 
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Except for the restriction that suit must be at the instance 
of “any citizen or resident of the United States. .. .” 
it should be noted that this section of the Act, supra, is 
declaratory of the attachment before judgment provisions 
found in Title 16, Section 301, Code of the District of 
Columbia, which had their origin in 1901. 


On June 21, 1963, appellee filed a motion to vacate 
and quash the attachment and for dismissal of the com- 
plaint. A hearing was had on this motion before the 
Honorable Joseph C. Garraghy, United States District 
Judge, on October 1, 1963. 


At the close of the hearing the Court held that the 
assignment from Jan Bata to appellant was void and in- 
valid, that the complaint upon which the assignment was 
based did not state a cause of action, and that the Court 
was without jurisdiction to entertain the complaint. For 
the foregoing reasons the Court granted the motion to 
quash the attachment and to dismiss the complaint. 


An order to the foregoing effect was entered on October 
16, 1963 and a Notice of Appeal therefrom filed with this 
court on November 12, 1963. 


STATUTES AND REGULATIONS INVOLVED 


“The President, or such officer or agency as he may 
designate, may return any property or interest vested in 
or transferred to the Alien Property Custodian (other 
than property or interest acquired by the United States 
prior to December 18, 1964), or the net proceeds thereof, 
whenever the President or such officer or agency shall 
determine— 


(1) that the person who has filed a notice of claim for 
return, in such form as the President or such officer 
or agency prescribe, was the owner of such prop- 
erty or interest immediately prior to its vesting 
in or transfer to the Alien Property Custodian, or 
is the legal representative (whether or not ap- 
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pointed by a court in the United States), or suc- 
cessor in interest by inheritance, devise, bequest, or 


operation of law, of such owner Fee 


Trading with the Enemy Act, Section 32(a), 50 USCA 
Appendix 32. 


“(f) At least thirty (30) days before making any return 
to any person other than a resident of the United States 
or a corporation organized under the laws of the United 
States, or any State, Territory or possession thereof, or 
the District of Columbia, the President or such officer or 
agency as he may designate shall publish in the Federal 
Register a notice of intention to make such return, 
specifying therein the person to whom return is to be 
made and the place where the property or interest or 
proceeds to be returned are located. Publication of a 
notice of intention to return shall confer no right of 
action upon any person to compel the return of any such 
property or interest or proceeds, and such notice of 
intention to return may be revoked by appropriate notice 
in the Federal Register. After publication of such notice 
of intention, and prior to revocation thereof, the property 
or interest or proceeds specified shall be subject to attach- 
ment at the suit of any citizen or resident of the United 
States or any corporation organized under the laws of 
the United States, or any State, Territory, or possession 
thereof, or the District of Columbia, in the same manner 
as property of the person to whom return is to be 
made ,00” 


supra, Section 32(f) 
. * a 
“Tn any action at law in the United States District Court 
for the District of Columbia or the municipal court of 
said District, for the recovery of specific personal prop- 
erty, or a debt, or damages for the breach of a contract, 
express or implied, if the plaintiff, his agent or attorney, 


7 


either at the commencement of the action or pending 
the same, shall file an affidavit showing the grounds of 
his claim and setting forth that the plaintiff has a just 
right to recover specific personal property stating the 
nature and, according to affiant’s belief, the value of said 
property and the probable amount of damages to which 
the plaintiff is entitled for the detention thereof, and 
where the action is to recover a debt stating the amount 
thereof, and where the action is to recover damages for 
the breach of a contract setting out, specifically and in 
detail, the breach complained of and the actual damage 
resulting therefrom, and also stating either, first, that 
the defendant is a foreign corporation or is not a resident 
of the District, or has been absent therefrom for at least 


six months;***” 


District of Columbia Code (1961 ed.), Title 16-301 
“505.1 Prohibition of transactions; applicability of regu- 
lation and licenses, etc. 


(a) The following transactions, transfers, or other deal- 
ings are prohibited, except to the extent that they are 
authorized by paragraph (b) of this section or are or shall 
be authorized by the Attorney General, or any agency, 
instrumentality, agent, delegate, assistant or other per- 


sonnel, appointed or designated by him: 


(1) Transactions, transfers, or other dealings in or 
relating to any property or interest that has been 
vested, or as to which an outstanding supervisory 
order has been issued by the Attorney General or 
the Alien Property Custodian or the Office of Alien 
Property Custodian ;***” 


13 FR 9508, December 31, 1948, 8 CFR 505.1 


8 


STATEMENT OF POINTS 


1. The Court below erred in finding that the assign- 
ment from Jan Bata, a friendly alien, to his grandson, 
Stewart Bata Nash, a United States citizen, was void 
and invalid. 


2. The Court below erred in failing to find that the 
regulations of the Attorney General, 13 Fed. Reg 9508, 
8 CFR 501-1, went beyond the statutory authority granted 
by Congress in Section 32 (f) the Trading with the Enemy 
Act upon which such regulations were bottomed, or alter- 
nately, did not apply to that Section. 


3. The Court below erred in not drawing a legal dis- 
tinction between Jan Bata, a recognized friendly alien, 
and the enemy aliens who are the proper subjects of 
proscription and interdict under the Trading with the 
Enemy Act. 


4. The Court below erred in denying due process of law 
both to Jan Bata and his grandson, the appellant herein. 


5. The Court below erred in not holding that Appellant 
as an American citizen, and in pursuance of a claim 
founded upon a voluntary, irrevocable assignment from 
a friendly alien, was entitled to a trial upon the merits 
to determine ownership of the $49,646.72 in controversy. 
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SUMMARY OF ARGUMENT 


A. The Prohibition Against Assignment Or Transfer Of 
Vested Property Relates Solely To The Provisions 
Of Section 32 Of The Trading With The Enemy Act 
Concerning The Return Of Property Seized By The 
Department Of Justice And Not To A Challenge To 
Such Return Under The Special Judicial Remedy 
Created In Sub-Section 32(f) Of The Act. 


. The Department Regulations Implementing Section 32 
Of The Trading With The Enemy Act Appertains Only 
To The Return Of Property Seized By The Depart- 
ment Of Justice. 


. Any Attempted Application Of The Administrative 
Regulations To Bar Or Restrict Appellant’s Judicial 
Remedy Sanctioned By Section 32(f) Of The Act, 
supra, Would Be Unsupportable And Void. 


. The Cardinal Purpose Of The Trading With The 
Enemy Act Is To Protect The United States Against 


Alien Enemies By Seizing And Holding Their Prop- 
erty Wherever Found. The Act Is Not Directed At 
Friendly Aliens Or United States Citizens. 


. The Assignment By Jan A. Bata Of Property Rights 
To His American Grandson Is Offensive Neither To 
The Letter Nor The Spirit Of The Trading With The 
Enemy Act. 


. Plaintiff Resorted To The Correct Forum And Has 
Adopted The Appropriate Procedure For The Enforce- 
ment Of His Property Rights. To Deny Him A Trial 
On The Merits With Respect To The Issue Of Prop- 
erty Ownership Would Be To Deprive Him Of Due 
Process Of Law. 


. The Fundamental And Only Issue In This Case Is 
That Of Property Ownership. The Question Of The 
Assignment Has Been Raised Solely To Becloud The 
Issue. 


10 


ARGUMENT 


K. The Prohibition Against Assignment Or Tremsfer Of Vested 
Property Relates Solely To The Provisions Of Section 32 Of 
Trading With The Enemy Act Concerning The Return Of 
Property Seized By The Department Of Justice And Not To A 
Challenge To Such Return Under The Special Judicial Remedy 
Created In SubSection 32(f) Of The Act. 


It pointedly must be made clear ab initio that we are 
not here concerned with the posture of the law affecting 
the return of property, but, conversely, we rely upon the 
special statutory provision which creates and regulates 
the right to challenge the return of vested property to a 
claimant recognized by the Justice Department. 


Appellant is not seeking the return of property under 
Section 32(a) of the Trading with the Enemy Act. Quite 
to the contrary he is seeking to prevent the return to an 
ungualified claimant and, to effect this purpose, has 
resorted to an invocation of the special statutory remedy 
sanctioned by Section 32(f) of the Act. 


Section 32(a) et sequitur of the Trading with the 
Enemy Act describes an administrative procedure for the 
return of property vested in or transferred to the Alien 
Property Custodian to qualified claimants. It provides 
in pertinent part that— 


“The President, or such officer or agency as he may 
designate, may return any property or interest vested 
in or transferred to the Alien Property Custodian 
(other than any property or interest acquired by the 
United States prior to December 18, 1941), or the net 
proceeds thereof, whenever the President or such 
officer or agency shall determine— 


(1) that the person who has filed a notice of claim 
for return, in such form as the President or such 
officer or agency may prescribe, was the owner of 
such property or interest immediately prior to its 
vesting in or transfer to the Alien Property Cus- 
todian, or is the legal representative (whether or 
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not appointed by a court in the United States), or 
successor in interest by inheritance, devise, bequest, 
or operation of law, of such owner; and**’’ 


But appellant is not a claimant under the quoted section 
of the Act. He is a litigant who filed a complaint against 
appellee, a non-resident corporation located in the Nether- 
lands, obtained service of process upon it by publication, 
and by resort to a special remedy created by Section 32(f) 
of the Act in favor of American citizens, attached the 
property held by the Department of Justice. 


By contrast with its earlier sections, Section 32(f) of 
the Act provides an independent judicial procedure by 
which a person entertaining an adverse interest in prop- 
erty which the Alien Property Custodian has determined 
to return may come into Court and challenge the propriety 
of such action: 


“After publication of such notice of intention and 
prior to revocation thereof, the property or interest 
of proceeds specified shall be subject to attachment at 
the suit of any citizen or resident of the United 
States or any corporation organized under the laws 
of the United States or any State, Territory or pos- 
session thereof, or the District of Columbia, in the 
same manner as property of the person to whom 
return is to be made:***” 


In respect to the judicial right which it creates Section 
32(f) stands entirely separate of Section 32(a). There 
is contained in Section 32(f) no language which imposes 
restrictions or qualifications upon the manner in which 
such citizen or resident of the United States has gained 
or acquired the right to enforce an attachment under this 
section. More specifically, this portion of the statute lays 
down no barrier upon American citizens or residents who 
assert their property rights through the medium of the 
authorized attachment proceedings merely because such 
rights stem from an assignment by a friendly alien. 
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But to fully understand the purport of the attachment 
proceedings authorized in that section it must be pointed 
out that such authorization is in recognition of and declar- 
atory of a provision of the District of Columbia Code 
that had its genesis in the Act of March 3, 1901, 31 Stat. 
1258, D. C. Code 16-301: 


“In any action at law in the United States District 
Court for the District of Columbia or the municipal 
court of said District, for the recovery of specific 
personal property, or a debt, or damages for the 
breach of a contract, express or implied, if the plain- 
tiff, his agent or attorney, either at the commence- 
ment of the action or pending the same, shall file an 
affidavit showing the grounds of his claim and setting 
forth that the plaintiff has a just right to recover 
what is claimed in his declaration, and where the 
action is to recover specific personal property stating 
the nature and, according to affiant’s belief, the value 
of said property and the probable amount of damages 
to which the plaintiff is entitled for the detention 
thereof, and where the action is to recover a debt 
stating the amount thereof, and where the action is to 
recover damages for the breach of a contract setting 
out, specifically and in detail, the breach complained 
of and the actual damage resulting therefrom, and 
also stating either, first, that the defendant is a 
foreign corporation or is not a resident of the District, 
or has been absent therefrom for at least six 
months ;***” 


The only material particular in which Section 32(f) 
alters the earlier and long standing provision of the D. C. 
Code relating to attachment for judgment is that the 
former requires that the attachment be at the suit of 
“any citizen or resident of the United States or any 
corporation organized under the laws of the United States 
or any State, Territory, or possession thereof, or the 
District of Columbia, in the same manner as property of 
the person to whom return is to be made:***” 
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It thus is obvious that there exists a clear and well- 
defined line of demarcation between the administrative 
procedure governing the return of vested property by the 
Department of Justice to claimants under Section 32(a) 
of the Act and those coming into court under Section 
32(f£) of the Act to resist the action of the Attorney Gen- 
eral in making the return. 


In respect to the former the claimant must have been 
the owner “of such property or interest immediately 
prior to its vesting in or transfer to the Alien Property 
Custodian, or is the legal representative .. . or successor 
in interest by inheritance, devise, bequest, or operation of 
law, of such owner;**” This language, coupled with the 
ancillary administrative regulation, 8 C.F.R. 505.1, oper- 
ates to prohibit transfers or assignments of claims under 
the jurisdiction of the Justice Department. 


But no such boundary cireumscribes the action of a 
litigant proceeding to accomplish an attachment in pursu- 
ance of Section 32(f) of the Act and Title 16-301 of 
the D. C. Code. The sanctions for attachment before judg- 
ment contained therein impose no barrier based on the 
origin of the right which is sought to be enforced. 


Thus it is irrefragable that an American citizen disput- 
ing in a United States Court the right of a claimant before 
the Justice Department to receive vested property is not 
barred from prosecuting his action at law merely because 
his right to proceed had its genesis in an assignment 
from a friendly alien. 


B. The Departmental Regulations Implementing Section $2 Of The 
Trading With The Enemy Act Appertain Only To The Return 
Of Property Seized By The Department Of Justice. 

Under the Trading with the Enemy Act the Department 
of Justice has issued regulations establishing administra- 


tive procedures and policies with respect thereto. 8 C.F-R. 
501 et sequitur. 
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A review of these regulations discloses that they relate 
solely to the administration of enemy alien property 
controlled by the Department of Justice. Section 504 
thereof appertains to vesting orders; Section 501 pre- 
scribes general rules of procedure before the Department; 
Section 502 sets forth a detailed and elaborate system for 
processing claims for the return of vested property; Sec- 
tion 511 controls blocked assets; and Section 507 governs 
patents, trademarks and copyrights. 


More significantly for the purpose of this appeal Sec- 
tion 505 lays down certain restrictions and prohibitions 
governing transactions in the property of enemy aliens 
which has been vested in the Attorney General. 


Specifically thereunder “Transactions, transfers, or 
other dealings in or relating to any property or interest 
that has been vested, . . . by the Attorney General . . .” 
are prohibited. 


This section patently had its root in Section 32(a) of 


the Act which categorically defines and limits the condi- 
tions governing the return of vested property to claimants 
before the Department of Justice. 


But nowhere in the regulations is there any reference 
to the attachment procedure authorized by Section 32(f) 
of the Act and Title 16-301 of the D. C. Code. This is 
because the latter statutory enactments establish a judicial 
remedy entirely beyond the periphery of the earlier 
sections of the Act and their dependent regulations. 


C. Any Attempted Application Of The Administrative Regulations 
To Bar Or Restrict Appellant's Judicial Remedy Sanctioned 
By Section 32(f) Of The Act, supra, Would Be Unsupportable 
And Void. 


The Court below found that the “assignment in this 
case was void and invalid.” To reach this conclusion the 
lower tribunal must have colorably found support in 
Section 32(a) of the Act or, more probably, in Section 
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| 505.1 of the noted departmental regulations which reads 
in pertinent part: 

“(a) The following transaction transfers, or other 
dealings are prohibited, except to the extent that 
they are authorized by paragraph (b) of this section 
or are or shall be authorized by the Attorney General, 
or any agency, instrumentality, agent, delegate, as- 
sistant or other personnel, appointed or designated 
by him: 

1. Transactions, transfers, or other dealings in 
or relating to any property or interest that has 
been vested, or as to which an outstanding super- 
visory order has been issued by the Attorney Gen- 
eral or the Alien Property Custodian or the office 
of Alien Property Custodian; ***” 


Apparently the trial Court held to the view that the 
assignment by Jan A. Bata to his infant grandson was a 
“transfer” of vested property within the regulatory 
prohibition. 

This notion is egregious. 

First, for the reason that the only thing assigned by 
Jan Bata to his American grandson was a valid and 


justiciable right to contest the return of the vested prop- 
erty unlawfully claimed by appellee. 


Secondly, the assignment was made by a friendly alien 
to a United States citizen. The operative effect of the 
Trading with the Enemy Act and its attendant regulations 
is confined to enemy aliens. 


Third, neither appellant nor his assignor, Jan A. Bata, 
is or has been a claimant before the Department of Justice 
in respect to the vested property appellant now seeks in 
the United States Courts. Therefore, the departmental 
regulations concerning claims have no relevancy. 


Fourth, an interpretation which would allow the quoted 
regulatory language to eviscerate the right granted under 
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Section 32(f) to effect an attachment before judgment in 
aid to a civil action would stamp the regulation as void. 


Obviously the regulation bears no reference to Section 
32(f). Were it to be argued that the regulation applied 
to Section 32(f) then the regulation would be invalid 
because of its colorable attempt to create limitations and 
erect barriers not contemplated by the statutory language. 


Before an administrative regulation has the force and 
effect of law it must comply with the requirement that 
the rule or regulation adopted must be within the author- 
ity of the agency and must have been adopted according 
to the procedure prescribed by the statute. The legislative 
act is the charter of the administrative agency and admin- 
istrative action beyond the authority conferred by the 
statute is wtra vires. Sutherland, Statutory Construction, 
(3d Ed.) pp. 275, 276 


“If the delegation of rule-making is unconstitutional, 
the legislature in making it has acted ultra vires, and 
regulations issued in pursuance thereof are void. If 
the delegation is found to be constitutional, the 
second requirement is that the administrative author- 
ity act strictly in accord with its terms. Otherwise the 
administrative authority has acted ultra vires, and its 
regulations are void”. Hart, An Introduction to 
Administrative Law (1940), p. 170 


This rule judicially has been affirmed over the years so 
frequently as to give it axiomatic acceptance: 


“In the first place, every agency must conform pre- 
cisely to the statute which grants the power .. .” 
State ex el. Wisconsin Inspection Bureau v. Whit- 
mam, 196 Wis. 472, 220 N. W. 929 (1928) 


“A regulation which does not do this, but operates 
to create a rule out of harmony with the statute, is 
a mere nullity.” Lynch v. Tilden Produce Co., 265 
U. S. 315, 320-322, 68 L. Ed. 1034 (1924); Midler v 
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United. States, 294 U. S. 435, 489, 440, 79 L. Ed. 977 
(1935) and cases cited. 


“Not only must regulations, in order to be valid, be 
consistent with the statute but it must be reasonable.” 
Manhattan General Equipment Co. v Commissioner of 
Internal Revenue, 297 US. 129, 80 L. Ed. 528 (1936) 


The principle is summarized by Sutherland, op. cit. 
supra, in this manner: 


“In determining whether a particular regulation is 
beyond the power granted to an administrative 
agency, it is clear that the Court must not only 
examine the statute to determine the powers con- 
ferred, but also the regulation to determine whether 
the powers specified by it are fairly within the intend- 
ment of the statute”. Section 4007 


Even were there an ambiguity or conflict between the 
regulation and Section 32(f) of the Act, the latter would 


prevail. Inasmuch as the central legislative body is the 
source of an administrative agency’s power, the provisions 
of the statute will prevail in any case of conflict between 
the statute and an agency regulation: 


County of Los Angeles v State Department of Public 
Health, 158 Calif. App. (2nd) 425, 322 P. (2nd) 968 
(1958); Walling v Peavy-Wilson Lumber Co., 49 Fed 
Sup. 846, (1943); United States v Harp, 80 Fed. Sup. 
236 (1948) ; Oddo v Hedde, 101 Calif. App. (2nd) 375, 
225 P. (2nd) 929 (1951) ; North Salt Lake v St. Joseph 
Water and Irrigation Co., 118 Utah 600, 223 P. (2nd) 
577 (1950) 


The unobscured purpose of Section 32(f) of the Act, 
when read in conjunction with Title 16-301 of the D. C. 
Code, is to reinforce the action of an American citizen 
who contests the unlawful return of vested property in 
an adversary proceeding by allowing him to attach before 
judgment. 
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With their clear objectives no regulation validly may 
interfere: 


“Where the intention of the legislature is so apparent 

from the face of a statute there can be no question 

as to the meaning, there is no room for construction” 

ty ex rel Wood v Sands, 102 Calif. 12, 36 P. 404 
1 


Actually the regulation, when measured by credible and 
acceptable standards, is found not to touch upon the 
grant of judicial power made by Congress in Section 
32(f). 


“It is obvious, however, that inasmuch as a regulation 
is a written instrument, the general rules of interpre- 
tation of written instruments apply. Likewise, when 
the regulation is legislative in character, rules of 
interpretation applicable to statute should be used 
in determining its meaning.” Sutherland, op. cit. 
supra, Section 4007 


D. The Cardinal Purpose Of The Trading With The Enemy Act Is 
To Protect The United States Against Alien Enemies By Seizing 
And Holding Their Property Wherever Found. The Act Is Not 
Directed At Friendly/O: 


The dominant objective of the Trading with the Enemy 
Act was to sequester the property of alien enemies and 
their nationals, so that such property could not be em- 
ployed in the interest of any enemy government and 
against the interests of our own nation. Oiehler v. Clark, 
170 F. (2) 779, 783. 


This design was judicially recognized in Standard Ou 
Co. v. Markham, 64 F. Supp. 656, 163 F (2) 913, cert. 
denied 333 U.S. 873: 


“This result is in accord with the well-settled public 
policy underlying the Trading with the Enemy Act 
that in time of war the government shall have the 


right to seize and sequester all property openly or 
secretly held in this country for the account of one 
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who owes allegiance to and dwells within the territory 
of this country’s enemies. The policy is not new. Its 
roots go back to Thirteenth Century English Law. 
Pollock and Maitland, History of English Law, 1st 
Ed., p. 445. It is a policy designed to cripple the 
enemy’s commerce, to capture his property and to 
decrease his capacity for prolonging hostilities 
through the use of private resources.” 


and is otherwise described in the following language: 


“The purpose of the Trading with the Enemy Act is 
... to harness all assets and property in this country 
belonging to enemy nations and their nationals, thus to 
prevent the possession, utilization and disposal there- 
of by such hostile powers and their nationals.” Brown 
v. J. P. Morgan & Co., 31 N. Y. S. (2) 815, 817, citing 
Banco Mexicano de Comercio e Industria v. Deutsché 
Bank, 53 App. D.C. 266, 289 F. 924, affirmed 263 U.S. 
591, 44 S. Ct. 209, 68 L. Ed. 465. 


The well-settled purpose of the Trading with the Enemy 
Act, supra, is that in time of war this government shall 
have the right to seize and sequester all property openly 
or secretly held in this country for the account of one 
who owes allegiance to and dwells within the territory of 
this country’s enemies. Such policy is designed to cripple 
the enemy’s commerce, to capture his property, and to 
decrease his capacity for prolonging hostilities through 
the use of private resources. Standard Oil Co., N. J. v. 
Markham, supra, Clark v. Continental National Bank of 
Lincoln, Nebraska, 88 F. Supp. 324. 


It is patent that the Act and all regulations thereunder 
are for the benefit and protection of the United States. 


The aim of the numerous safeguards found in Section 
32(a) of the Act is to protect the United States, acting 
through the Justice Department, against the subterfuges 
and clandestine maneuvers of enemy aliens who might 
seek administratively to bring about the return to them 
of property held by the Alien Property Custodian. 
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The war ending in 1945 has passed into history. After 
the lapse of many years the Justice Department has deter- 
mined to return the sum of $49,646.72 to the claimant, 
Bata-Best. But pursuant to Section 32(f) of the Act, an 
American citizen has come forward to contest the right 
of Bata-Best to receive this money. This intervention is 
authorized by Section 32(f) in exact terms as follows: 


“After publication of such notice of intention (to 
return) and prior to revocation thereof, the property 
or interest or proceeds specified shall be subject to 
attachment at the suit of any citizen or resident of 
the United States ... in the same manner as property 
of the person to whom the return is to be made.” 


Thus American citizens claiming ownership may initiate 
attachment proceedings as a preliminary step to establish 
title to disputed property and, incidentally, prevent its 
removal from beyond the reach of the United States 
courts. 


The decision of the Department of Justice to return to 
Bata-Best the property involved herein doubtless was 
reached only after mature and deliberate consideration. 
However, it was made without the knowledge that Jan A. 
Bata, a friendly alien, might have an adverse claim and 
might assign his claim to the appellant, an American 
citizen. Undoubtedly, the attachment proceeding initiated 
by appellant as assignee of Jan A. Bata altered the pos- 
ture of the case insofar as the Justice Department might 
be concerned. But, thereupon being placed upon notice 
that the new claimant, exercising his rights through the 
attachment provisions of Title 16, Sec. 301 of the D. C. 
Code, based his claim on an assignment stemming from 
Jan Bata, it safely may be supposed that the Justice 
Department has taken reasonable steps during the year 
intervening since the complaint was filed to assure itself 
that the property will not fall into the hands of an alien 
enemy. 
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In passing, it may be observed that under the sanction 
of Section 32(f) of the Act Jan Bata, although an alien, 
could have come to this country and availed himself of 
the same statutory remedy as a “resident” of the United 
States that his grandson is now employing as a citizen. 
Under that section there would be no barrier to action 
on the part of a resident, friendly alien. However, this 
observation is only of academic interest inasmuch as 
Jan Bata made an irrevocable assignment of his interest 
in the subject funds to his grandson. 


It must be emphasized that all of the provisions of 
antecedent Section 32(a) of the Act relate to the deter- 
mination by the Attorney General or the Alien Property 
Custodian that the person selected by him is entirely 
eligible to receive the property by return. Both the statute 
and the regulation make this unequivocably clear. How- 
ever, here again the statutory and regulatory provisions 
are dedicated to the fundamental purpose of the Act which 
is to prevent the property from being returned to an alien 
enemy of the United States. 


The absence of any allegation on the part of appellee 
that the assignor, Jan A. Bata, is, was or ever has been 
an enemy alien excludes the proposition that Jan A. Bata 
was one of the class of aliens against whom the proscrip- 
tion of the statute was intended to operate. 


Moreover, the record in the case is completely lacking 
in any indication or even suggestion that the assignment 
from Jan A. Bata to Stewart Bata Nash was in any way 
a cloaking arrangement or anything other than an out- 
right, irrevocable transfer of property from grandfather 
to grandson. 


Reviewing the panoramic scope of decisions respecting 
the return of property seized by the Alien Property Cus- 
todian we find that the pivotal element affecting the 
original seizure in each case was that the owner of the 
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sequestered property was an enemy alien. The statute 
in its whole broad effect is completely inoperative inso- 
far as friendly aliens or their property may be con- 
cerned. A fortiori the statute does not remotely touch 
upon the rights of American claimants, unless they in 
turn, allegedly or in fact, have their claims bottomed 
upon vested property of an alien enemy seized by the 
United States. 


Turning once again to the broad scope of Section 32 
of the Trading with the Enemy Act, it is beyond dispute 
that it is aimed solely at alien enemies and does not 
impinge in any way upon the rights and liabilities of 
friendly aliens. This is true not only of the section of 
the Act latterly mentioned but to all the other portions 
of the legislation as well. 


The statute imposes no bar against litigants asserting 
a right under the statute stemming from an assignment. 
Plaintiff has brought his action, filed his writ of attach- 


ment and last March served notice thereof upon the 
Attorney General as successor to the Alien Property 
Custodian. 


At this juncture the Attorney General has become & 
mere stakeholder of the property. By issuing his notice 
of intention to make return of the property, he apparently 
was satisfied in the absence of another claimant that 
Bata-Best was entitled to make claim for the property. 
But since March of 1963 the Attorney General officially 
has been put on notice that a new litigant, the appellant 
herein, asserts title to the property and that such con- 
tention of property ownership stems directly from assign- 
ments made by Jan Bata, a citizen of Brazil. ( Complaint, 
paragraphs 6 and 11, Exhibits “1” and “2”.) 
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E. The Assignment By Jam A. Bata Of Property Rights To His 
American Grandson Is Offensive Neither To The Letter Nor 
The Spirit Of The Trading With The Enemy Act. 


By publishing on February 20, 1963 a notice of its 
intention to return the property herein involved, the 
Justice Department made clear its purpose to divest itself 
of such property and return it to Bata-Best, the only 
claimant before it. 


The assignment patently is not barred either by the 
statute or its dependent regulation. The critical question, 
then, is whether the assignment is so flagrantly opposed 
to public policy as to warrant the court’s action in refus- 
ing to sanction it. 


For an understanding of this we must turn back to the 
Trading with the Enemy Act itself and look again to its 
stated purpose and the judicial interpretations thereunder 
hereinbefore cited. 


Enemy aliens are the target of the Act. Friendly aliens 
and American citizens are not the focal points of its 
prohibitions. 


The fundamental purpose of the Act cannot be sub- 
verted or distorted by an administrative regulation at 
variance with that purpose. 


In the American Law Institute Restatement of Contracts 
are clearly set forth what rights may be effectively 
assigned : 


“A right may be the subject of effective assignment 
unless, B 
“the assignment is forbidden by statute or by 
the policy of the common law, . . .” (Emphasis 
supplied.) 


The Trading with the Enemy Act imposes no restric- 
tion upon an assignment of the type made without limita- 
tion or reservation by Jan Bata to his grandson. 
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Against this background we must give weight to the 
purpose of the Act in properly interpreting the meaning 
of Section 505.1 (a) of the Alien Property regulations. 


Is the administrative proscription against assignments 
intended to apply to a friendly alien who at no time 
occupied a status contrary to the intendment of the Act 
eighteen years after the conclusion of hostilities? 


It respectfully is submitted that the bar to assignments 
prescribed in Section 505.1 (a) is intended to operate 
solely against enemy aliens. Moreover, it is emphatically 
not enforceable against or intended to encompass assign- 
ments made by a non-hostile alien to an American citizen 
after the Justice Department had made a clear but 
disputable decision, implemented by public notice, to re- 
turn the vested property to the alleged owner. 


The regulation, moreover, does not declare in any part 
that an assignment of the type contemplated therein is 
void, as was speciously concluded by the trial court. 
Furthermore, were we to suppose, arguendo, that the as- 
signment were voidable, the determination to declare it 
yoidable would have to be measured by the basie purpose 
of the Trading with the Enemy Act which hereinbefore 
has been repeatedly made clear. When it is considered 
that the assignor is not alleged by any competent author- 
ity to be an enemy alien, then it is ineluctably clear that 
the assignment is neither void nor voidable. 


The opening paragraph of the Report of the House 
Committee on the Judiciary on the then proposed amend- 
ment to the First War Powers Act of 1941 recites that: 


“The bill authorizes the President, or such officer or 
agency as he may designate, to restore property 
vested in or transferred to the Alien Property Cus- 
todian during World War IZ to persons who were 
never hostile to the United States.” H. R. Rep. No. 
1269, 1946 U.S. Code Cong. Sve., p. 1101. (Emphasis 
supplied.) 
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The appellant is not hostile to the United States, nor 
has been opposed to the interest of the United States at 
any time. Jan Bata, the assignor, has never been hostile 
to the United States. There is no allegation in the record 
that either the claimant or Jan Bata is or has been an 
enemy alien. 


The committee report, supra, makes clear that the 
suggested legislation would ban assignees who had bought 
claims from prosecuting them before the Justice Depart- 
ment and the courts: 


“The clause as to successors in interest excludes the 
possibility of claims being successfully made by as- 
signees who have purchased the claim.” supra, p. 1103. 
(Emphasis supplied.) 


But an examination of the record discloses no averment 
or suggestion that the suit of Stewart Bata Nash, the 
grandson of Jan Bata and an American citizen, was pur- 
chased or otherwise obtained in a form contrary to law. 


A copy of the assignment irrevocably made by Jan Bata 
to the appellant is in the record. 


It should be noted that the amendment hereinbefore 
discussed was enacted into law on March 8, 1946 and be- 
came Section 32 of the Trading with the Enemy Act of 
October 6, 1917 (40 Stat. 411) as amended. 


In contemplation of the facts that Jan Bata is not an 
alien enemy, has never traded with the enemy and always 
has been friendly to the United States, the property right 
which he has assigned to his blood relation does not 
come within the interdiction of the Trading with the 
Enemy Act or any regulation promulgated hereunder. To 
impose a limitation upon his right to transfer property 
to his American grandson would certainly be adverse to 
public policy as pronounced in the Act. 
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F. Plaintiff Resorted To The Correct Forum And Has Adopted The 
Appropriate Procedure For The Enforcement Of His Property 
Rights. To Deny Him A Trial On The Merits With Respect To 
The Issue Of Property Ownership Would Be To Deprive Him 
Due Process Of Law. 


Appellant’s action is that of an American citizen 
against a foreign corporation having no domicile or resi- 
dent agent within the District of Columbia or elsewhere 
in the United States. 


Appellant is able to avoid the inconvenience of going to 
the Netherlands or elsewhere out of his country to enforce 
his legal rights against appellee only because of the 
authority contained in Section 32(f) of the Act coupled 
with the sanction of attachment before judgment proceed- 
ings embodied in the District of Columbia Code. Title 16, 
Section 301 e¢ sequitur. 


If appellant is denied a hearing on the merits in this 
Court he must incur the hardship and expense of going 
to the Netherlands to seek a remedy. 


This would be at variance with the established line of 
judicial decisions of this Court to the uniform effect that 
in a proceeding to recover property held by officers of the 
federal government the District Court has complete 
jurisdiction to assemble all the necessary parties for the 
purpose of establishing title to the property claimed. 


The rule in this jurisdiction was clearly stated as 
early as 1905 in Jones v. Rutherford, 26 U. S. App. D. C. 
114, 116: 


“The case before us, reduced to its ultimate analysis, 
is this: Two persons are claiming the same draft in 
the hands of the Treasurer, in which the United 
States have no longer any interest. The Treasurer, 
we may presume, is ready and willing to deliver it to 
the proper person. One of the two demands it 
because it is drawn in his favor, and he is the person 
ultimately entitled to receive the money. The other 
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person demands it because, by reason of the conven- 
tion between him and the other party, he is entitled 
to a lien upon it, —which means that he is entitled 
to receive and to hold it until a specified claim of 
his for compensation has been paid and satisfied. 

s 


“The adverse claimants are both sui juris and may 
sue and be sued anywhere, . . . and the present 
eustodian of the draft, the Treasurer of the United 
States, can properly be made amenable for the dis- 
position of it only to the courts of the District of 
Columbia.” 


In Doerschuck et al. v. Mellon, 60 App. D. C. 383, 55 
F(2) 741, a case growing out of World War I, this Court 
held that a suit against the Secretary of the Treasury 
and a non-resident corporation not doing business within 
the District of Columbia to determine the right to a special 
fund deposited in the Federal Treasury, and to which the 
United States made no claim, lay within its jurisdiction. 


Again in Pilger v. Sutherland, 61 App. D. C. 84, this Court 
held that in a suit against the Alien Property Custodian 
it had complete jurisdiction to assemble all necessary 
parties for purpose of determining title to property 
claimed. See also Morgenthau et al v. Fidelity é Deposit 
Co. of Maryland, 94 F(2) 632. 


The right of return under Section 32(a) of the Act is 
administrative and discretionary, and there is no right to 
review the judgment of the administrative authorities 
under that section, Schill v. McGrath, D.C.E.D.N.Y. 
(1950), 89 Fed. Supp. 339; Von Hening v. Rogers, 
D.C.D.C. (1960), 187 F Sup. 914, affirmed 111 U.S.App.D.C. 
298, 296 F(2) 420, rehearing denied, 82 Sup. Ct. 950, 369 
U.S. 859, 8 L. Ed. (2d) 18. 


But it again is pointed out that appellant is not an 
administrative claimant seeking return of vested property 
held by the Department of Justice. Instead he is an 
American citizen who has filed an action at law to prevent 
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his property from being removed from the United States. 
In aid of this objective he has resorted to the attachment 
before judgment provisions contained in Title 16-301 of 
the D. C. Code and especially implemented by Section 
32(f) of the Trading with the Enemy Act to restrain the 
removal of the funds in controversy. 


If appellant is not granted his day in court to deter- 
mine the issue of property then, in effect, he will be denied 
effective access to the courts and substantially deprived 
of due process of law. 


1. The Fundamental And Only Issue In This Case Is That Of 
Property Ownership. The Questions Of Public Policy And 
Validity Of The Assignment Have Been Raised Solely To 
Becloud The Issue. 


The object of inquiry in this case is not whether the 
assignment is barred by statute or regulation or whether 
the assignment is opposed to public policy. 


The elementary question in this case is who owns the 
property. 


Congress has provided under the Trading with the 
Enemy Act and under the District of Columbia Code a 
procedure by which lawful ownership of disputed property 
may be judicially determined by a trial on the merits in 
this Court. Appellant has followed every step of the 
statutory procedure required to accomplish this purpose. 


CONCLUSION 


Waxererore, it respectfully is submitted that the assign- 
ment from Jan Bata, a non-hostile alien, to his grandson, 
an American citizen, is not invalid or forbidden by law, 
is not contrary to publie policy, and was in all respects 
valid and proper. It further is urged that appellant’s 
attachment is an appropriate exercise of a judicial remedy 
specifically created by Congress to prevent the removal 
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beyond this jurisdiction of property lawfully claimed by 
a United States citizen. 


Finally, it is urged that under pertinent provisions of 
the District of Columbia Code and the Trading with the 
Enemy Act appellant is entitled to a trial on the merits 
to determine the issue of property ownership. 


Srassen, Kerpart, Sarkis & Scuttiy 


By Harotp E. Strassen 
and 


Joun Atvin CrocHaNn 
1815 H Street, N. W. 
Washington, D. C. 

Counsel for Appellant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 723—’63 


Srewart Bata NasH, a minor, by Josrrn Treapway Nasu, 
his father as next friend, 1 Limmoor Street, Lexington, 
Massachusetts, Plaintiff 


Vv. 


NV, NEpERLANDSCHE SCHOENEN-LEDERFABRIEKEN Bata BEst, 
a corporation organized under the laws of the Nether- 
lands, Defendant 


and 


Wruram Poot, Partner, law firm of Burret, Porrer & 
Awperson, agent for N. V. NEDERLANDSCHE ScHOENEN- 
LEDERFABRIEKEN Bata BEST, @ corporation organized 
under the laws of the Netherlands, Delaware Trust 
Building, Wilmington 1, Delaware, Defendant 


Complaint for Action in Debt 


Plaintiff by his attorney, Roger A. Johnsen, Esquire, 
alleges as follows: 


1. Plaintiff is a citizen of the United States and a resi- 
dent of the State of Massachusetts. Defendant N. V. 
Nederlandsche Schoenen-Lederfabrieken Bata Best is a 
corporation incorporated under the laws of the Netherlands 
having its principal place of business at Best in the 
Netherlands. Defendant William Pool, a non-resident of 
the District of Columbia, and a partner of the law firm 
of Burrell, Potter and Anderson, acts and is serving as 
agent for N. V. Nederlandsche Schoenen-Lederfabrieken 
Bata-Best. The amount of controversy herein, exclusive 
of interest and costs, exceeds $10,000. 
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2. Plaintiff is a minor and is a resident of 1 Limmoor 
Terrace, Lexington, Massachusetts, and brings this action 
by Joseph Treadway Nash, his father as next friend, a 
citizen of the United States and a resident of 1 Limmoor 
Terrace, Lexington, Massachusetts. 


Fmsr Cause or Action 


3. That on the 20th of February, 1963, the Attorney 
General of the United States, acting as the successor to the 
Alien Property Custodian under the Trading with the 
Enemy Act Title 50 U.S. Code Annotated and particularly 
within Section 32 Subsection (f) of said Trading with the 
Enemy Act, published in the Federal Register a Notice 
of Intention to make a return of property in the amount of 
$49,646.72 to the Defendants. 


4. Such property was and is funds deposited in various 
United States banks by the Rotterdamache Bank, a banking 
corporation of the Netherlands, prior to the entry of the 


United States into World War II. During World War 
II the Netherlands was occupied by the Enemy Govern- 
ment of Germany, and such property was vested in the 
Attorney General of the United States as successor to the 
Alien Property Custodian by Vesting Order No. 17987 
on May 31, 1961. 


5. All of said funds were the property of Jan A. Bata, 
who prior to World War II was a citizen of Czechoslovakia 
and is now a citizen of Brazil, domiciled at Batatuba, 
State of Sio Paulo, Brazil, who is the grandfather of the 
Plaintiff herein, and who had placed said funds in the 
possession of the Defendant corporation and directed their 
deposit in the Rotterdamsche Bank for transmission to 
deposit in the United States as a part of a program and 
plan to keep said assets out of the hands of the German 
enemy and to establish said funds available in the develop- 
ment of Jan A. Bata’s shoe enterprises in the United States 
and elsewhere in the Free World. 


4 


6. Jan A. Bata heretofore has assigned, transferred, and 
conveyed all right, title and interest to said property and 
said funds to the Plaintiff herein, his grandson. 


7. Jan A. Bata never has been an enemy of the United 
States, never has traded with an enemy of the United 
States, never has violated the Trading with the Enemy 
Act, Title 50, U.S. Code Annotated, and has at all times 
been a friend of the United States and an active supporter 
of freedom of men as espoused by the United States, al- 
though his native country of Czechoslovakia was occupied 
by the German enemy in World War II and the head- 
quarters company of his shoe enterprises at Zlin, Czech- 
oslovakia, was seized and controlled by the German enemy 
forces during World War I. 


8. The Defendant is indebted to the Plaintiff herein, in 
the amount of $49,646.72, by reason of said deposits of 
the funds of Jan A. Bata, and the assignment thereof, 
and by reason of the proposed return of said deposits 
to the Defendant. 


9. Defendant has been notified of the assignment to the 
Plaintiff, and payment has been demanded, and payment 
has not been made. 


10. The Rotterdamsche Bank, a Netherlands banking 
corporation, filed a timely notice of claim to the funds 
with the Alien Property Custodian of the United States 
and such notice is adequate to encompass the true and 
beneficial owner of said funds, the Plaintiff herein. 


Seconp Cause oF ACTION 


For a Second Cause of Action, Plaintiff realleges para- 
graphs 1, 2, 3, 4, 5 and 7 of his First Cause of Action. 


Plaintiff Further alleges: 


11. The Defendant is indebted to the Plaintiff in the 
sum of $49,646.72, by reason of the assignment to the 
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Plaintiff of this amount of Jan A. Bata’s claim against 
the Defendant for moneys due from the Defendant and 
for services rendered to the Defendant, in addition to and 
other than the moneys referred to in the First Cause of 
Action, 


12. The Defendant, at the time of said assignment, was 
indebted to Jan A. Bata in an amount in excess of 
$49,646,72, in addition to and other than the moneys re- 
ferred to in the First Cause of Action. 


13. The Defendant has been notified of this assignment, 
payment has been demanded, and payment has not been 
made. 


Waererorz, Plaintiff prays judgment against the De- 
fendant in the amount of $49,646.72, and for the payment 
of said funds to the Plaintiff from the funds to be re- 
turned by the Order of the Attorney General of the United 
States as successor to the Alien Property Custodian, and 
for such other and further relief as may be just and 
equitable. 


Joun A. CrocHan, 
Attorney for PlaintifT 
824 Federal Bar Building 
Washington 6, D. C. 
ME 8-4328 


District or CoLumMBia: 


Roger A. Johnsen, being duly sworn, states that the 
Plaintiff is a minor child of the age of four years, and 
that the father next friend is absent from the country 
and not available to make this Affidavit, that affiant there- 
fore on behalf of the Plaintiff and on information and 
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belief verifies that the facts set forth in the foregoing 
Complaint are true. 
Rocer A. JOHNSEN 
Roger A. Johnsen, 
Attorney in Fact. 


Subscribed and sworn to 
before me a Notary Public 
in and for the District of Columbia 


Rene D. RHOpES 
Notary Public 


My Commission Expires November 10, 1963. 


Joun A. CRroGHAN, 
Attorney for Plaintiff 
Federal Bar Building 
ME 8-4328 


ed 


Assignment 


Effective as of March 15, 1963, I, Jan A. Bata, citizen of 
Brazil and resident of the State of Sao Paulo, do hereby 
assign, convey and transfer in full and irrevocably to my 
grandson, Stewart Bata Nash, a citizen of the United States 
and resident of 1 Limmoor Terrace, Lexington, Massa- 
chusetts, that certain sum in the amount of $49,646.72 of 
my funds deposited in Rotterdamsche Bank during and 
before World War II in the name of N. V. Nederlandsche 
Schoen-en-Lederfabrieken Bata Best and deposited by the 
Rotterdamsche Bank in various banks in the United States, 
which said sum has been released for repayment by the 
Attorney General of the United States acting as successor 
to the Alien Property Custodian of the United States by 
Order published in the Federal Register under date of 
February 20, 1963, and I do hereby confirm the assignment 
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of said money and said claim made by cable on March 15, 
1963. 


In Wirness Wuenreor, I have set my hand and seal this 
2. day of April, 1963 


Jan A. Bata 
Jan A. Bata 


On this 2 day of April, 1963 before me a notary public 
in the State of Sao Brazil, personally appeared Jan A. Bata, 
to me known to be the person who executed the foregoing 
document and acknowledged that he executed the same 
as his free act and deed. 

Ozorto GUELFI 
(Seal) Notary Public 


de Jan A. Bata e dou fé. 
Indiana, 2 de April de 1963 
Em testemunho de verdado. 


Ozorto GuELFr 
: Ozorio Guelfi 
(Seal) we ; Oficial Interino 


Assignment 


Effective as of March 15, 1963, I, Jan A. Bata, citizen of 
Brazil and resident of the State of Sano Paule, do hereby 
assign, transfer and convey to my grandson, Stewart Bata 
Nash, a citizen of the United States and resident at 1 Lim- 
moor Terrace, Lexington, Massachusetts, the sum of 
$49,646.72 out of the sums of money in excess of this 
amount which are due to me from N. V. Nederlandsche 
Schoen-en-Laderfabrieken Bata Best for moneys and serv- 
ices and property due to me from said N. V. Nederlandsche 
Schoen-en-Lederfabrieken Bata Best, in addition to and 
other than the sums due to me by reason of the deposits of 
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the Rotterdamsche Bank in custody of the Alien Property 
Custodian of the United States referred to in another 
assignment executed on this same date, and I do hereby 
confirm the assignment of said sums made as of March 15, 
1963. 


In Wrrwess WHEREOF, I have set my hand and seal this 
2 day of April, 1963. 


Jaw A. Bata 
Jan A. Bata 


On this 2 day of April, 1963 before me a notary public 
personally appeared Jan A. Bata known to me to be the 
person named in and who executed the foregoing Assign- 
ment and acknowledged that he executed the same as his 
free act and deed. 

Piet, CIAtet 
Notary Public 


Case No. 723-63 
Exurerr 2 


Reconheco verdadeire a .... firme 

de Jan A. Bata 

e dou fé. 

Indiana, 2 de Abril de 1963 

Em testemunho 727% da verdado 


Ozoi10 GUELFI 
Ozolio Guelfi 
Official Interimo 
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Attachment Before Judgment 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action, No. 723-63 


Stewart Bata Nasu, a minor, by Joserpx Treapway Nasu, 
his father as next friend, Plaintiff, 


Vv. 


N. V. NeperRLanpscHE ScHOENEN-LEDERFABRIEKEN Bata 
Best, a corp., Organized under the laws of the Nether- 
lands, et al., Defendant. 


Tae PRESENT oF THE Unrrep SraTes, TO THE MARSHAL FOR 
Sap Disrricr, Greene: 


You are hereby commanded to attach, seize, and take 
into your custody the defendants’ lands and tenements, 
property and credits which shall be found in this District, 
to the value of $49,646.72 with interest being 
the amount of the plaintiff’s demand against the defendants, 
as shown by his affidavit, and claimed in .. his complaint, 
and the further sum of $1500.00, for the costs and charges 
which may accrue in the premises; and the same so at- 
tached, safely keep, subject: to the orders of the Court, un- 
less the defendants or the person in whose possession the 
property is attached, deliver to you, to be filed herewith, 
his undertaking, with sufficient surety or sureties to abide 
by and perform the judgment of the Court in relation to 
said property. And should you attach the defendant’s 
property or credits in the possession of any other person 
or persons than the defendants you shall notify such person 
or persons of such seizure by virtue of this Writ of Attach- 
ment, and serve a notice upon him or them as well as on 
said defendants, to appear in said Court on or before the 
twentieth day, exclusive of Sundays and legal holidays, 
accruing after the service of said notice, to show cause, 
if any there be, why the property or credits so attached 
should not be condemned and execution thereof had. 
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‘Wrrxess, The Honorable Chief Judge of said Court, the 
19th day of March, A. D. 1963 
Hurry M. Hou, Clerk. 
(By) Rozesrr C. Hue, Deputy Clerk. 


——_ 


NOTICE 
March 19, 1963 
To N. V. Nederlandsche Schoenen-Lederfabrieken Bata 

Best, Defendant, a corp. 

The Attorney General of the United States, Garnishee. 
You are hereby notified to appear in the District Court 
of the United States for the District of Columbia on or 
before the twentieth day, exclusive of Sundays and legal 


holidays, after service hereof, and show cause, if any there 
be, why the property, credits, of the said defendant, seized 


by virtue of the foregoing Writ of Attachment in the hands 
of The Attorney General of the United States, Garnishee 
(of which seizure the said garnishee is hereby notified), 
should not be condemned and execution thereof had. 


Luxe C. Moore 
U. S. Marshal in and for 
the District of Columbia 


JEANETTE ANDERSON 
Deputy U. S. Marshal 


ll 


MARSHAL’S RETURN 


Attached as per schedule herewith and served defendant 
with a copy of this Writ and Notice prescribed by Section 
446 of the Code. 


Attached credits, property of the defendant » in the 
hands of Garnishee , and served said 
garnishee and defendant with copies of this Writ, Inter- 
rogatories, and the Notices Prescribed by Section 446 and 
456 of the Code. 


Defendant 


U. S. Marshal. 
RETURN ON SERVICE OF WRIT 


Untrep States or AMERICA, : 
Districr or 88: 


Nasx 
ve 
Bara Besr Corp 


I hereby certify and return that I served the annexed 
Garnishment on the therein-named The Attorney General 
of the U. S. by handing to and leaving a true and correct 
copy thereof with A. dé Giroleau Esq. personally at Justice 
at City State in the said District at 11:55 


United States Marshal. 


By 8S. W. 272272 
Deputy. 
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Affidavit for Attachment Before Judgment 
District of Columbia, ss: 


Roger A. Johnsen, being first duly sworn, on his oath 
deposes and says: 


That he is the attorney for the plaintiff in the above- 
entitled cause, and has personal knowledge of the facts 
hereinafter set forth; 


That plaintiff has a just right to recover in the cause 
of action above mentioned, which is an attachment proceed- 
ing specifically authorized under the Trading with the 
Enemy Act, U.S.C.A. 50 :32(£), for the reason that plain- 
tiff is the true and lawful owner of property in the amount 
and approximate value of $49,646.72 now under the cus- 
tody and control of the Office of Alien Property, Depart- 
ment of Justice, and the Treasury Department of the 
United States within the geographical limits of the District 
of Columbia under Vesting Order No. 17987 ; 


That on February 19, 1963 the Deputy Director, Office 
of Alien Property, filed with the Federal Register as F. 
R. Document 63-1828 a Notice expressing his intention to 
return to N. V. Nederlandsche Schoenen-Lederfabrieken 
Bata-Best (Bata-Best), Best, Noord—Brabant, The Nether- 
lands, $49,646.72 in the Treasury of the United States. 


That the Notice of Intention to Return Vested Property 
previously described herein was actually published in the 
Federal Register under date of February 20, 1963. 


That the defendant is a foreign corporation situated in 
the Netherlands organized under the laws of the Nether- 
lands and that its agent is William Pool, Esquire, attorney- 
at-law, a partner of the law firm of Burrell, Potter and 
Anderson, Delaware Trust Building, Wilmington 1, Del- 
aware, and is a non-resident of the District of Columbia. 


That the return of the property aforesaid actually will 
be made through delivery thereof to William Pool, Esquire, 
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a partner of the law firm of Burrell, Potter and Anderson, 
Delaware Trust Building, Wilmington 1, Delaware, pur- 
suant to the Notice of Intention to Return Vested Property 
herein before mentioned. 


Rocer A. Jounsen 
Attorney for Plaintiff 


Recetas and sworn to before me this 18th day of March, 
1963. 


Rene D. Rxopes 
Notary Public, D. C. 


Joun Auvin CrocHan, 
Attorney for Plaintiff 
824 Federal Bar Building 
Washington 6, D. C. 


Notice 
To the Attorney General of the United States, Garnishee: 


You are required to answer the following interroga- 
tories, under oath, within ten days after service hereof. 
And should you neglect or refuse so to do, judgment may 
be entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 


Jonny Auvin CrocHan, 
Attorney for Plaintiff. 


INTERROGATORIES 


1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between 
the time of such service and the filing of your answer to 
this interrogatory, indebted to the defendant? If so, how, 
and in what amount? 
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2d. Had you, at the time of the service of the writ of 
attachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defend- 
ant in your possession or charge? If, so, what? 


Subscribed and sworn to before me this .. 
A.D. 19..-.. 


Motion for Order for Service of Summons on Defendant 
By Publication 

Comes now the plaintiff in the above-entitled action, 
through his attorney, and moves the Court to grant an 
order permitting service of the summons in the above- 
captioned action upon the said defendant, N. V. NEDER- 
LanxpscHe ScHOENEN LEDERFABRIEKEN Batra Best, a cor- 
poration organized under the laws of the Netherlands 
whose principal place of business is at Best, Netherlands, 
by publication. This motion is based upon the attached 
affidavit of plaintiff’s attorney and the records and files 
in this case. 


Harotp EB. STAsseN, 
1020 Fidelity-Philadelphia 
Trust Building 
Philadelphia 9, Pennsylvania 
Attorney for Plaintiff 


Joun ALVIN CROGHAN, 
824 Federal Bar Building 
Washington 6, D. C. 
Attorney for Plaintiff 
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Answer to Interrogatories 


The Attorney General of the United States, as successor 
to the Alien Property Custodian, and as garnishee herein, 
submits the following answers to plaintiffs interrogatories. 


1. Were you at the time of the services of the writ of 
attachment, served herewith, or have you been between 
the time of such service and the filing of your answer to 
this interrogatory, indebted to the defendant? If so, how, 
and in what amount? 


Answer: No; see answer to question 2 below. 


2. Had you, at the time of the service of the writ of 
attachment served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defend- 
ant in your possession or charge? If so, what? 


Answer: No, however pursuant to Section 32 (f) of 
the Trading with the Enemy Act, as amended, and in the 


exercise of the discretionary powers vested in me by law, 
I have published notice of my intention to return the prop- 
erty set forth below to the person listed below, subject 
to any increase or decrease resulting from the administra- 
tion thereof prior to return, and less deduction for taxes 
and conservatory expenses accrued thereto, and I do hereby 
declare said intention, such declaration however, to be in 
nowise construed as limiting my power to publish a notice 
of revocation of intention to return as provided in Section 
32 (f) of the Trading with the Enemy Act, as amended. 
The property to be returned and the person to whom such 
property is to be returned is as follows: 


Claimant Property 


N. V. Nederlandsche $49,646.72 in the Treasury 
Schoenen-Lederfabrieken the United States 
Bata-Best (Bata-Best) 

Best, Noord-Brabant 

The Netherlands 


Rosert F. KenNnepy, 
Attorney General as Successor, 
to the Alien Property 
Custodian, Garnishee 


Awtiony L. MonDELLo 


Cart F. GoopMANn 
Attorneys for Garnishee 


Affidavit in Support of Order for Publication of Summons 


District of Columbia, ss: 
Joun Atvin CRoGHAN, being first duly sworn, says: 


1. That he is attorney for plaintiff in this action. 


2. That this is an action to enforce a claim by plaintiff 
to personal property located within this District, to wit: 
funds and personal property in the amount of $49,646.72 
deposited in various United States banks by the Rotter- 
damsche Bank, a banking corporation of the Netherlands, 
prior to the entry of the united States into World War II. 
‘As the result of the occupation of the Netherlands by the 
enemy government of Germany, such property was vested 
in the attorney General of the United States, successor 
to the Alien Property Custodian, by Vesting Order No. 
17987 on May 31, 1951. On February 20, 1963, the Attorney 
General of the United States published in the Federal 
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Register a Notice of Intention to make a return of the 
funds and property aforementioned in the amount of 
$49,646.72 to the defendant, N. V. Nederlandsche Schoenen 
Lederfabrieken Bata Best. Plaintiff claims all of this 
property. 

3. The foreign corporation latterly mentioned is neither 
incorporated nor doing business within the District of 
Columbia. 


4. The marshal for the District of Columbia returned the 
summons issued herein with an indorsement to the effect 
that personal service upon Hugh L. Corroon, a partner of 
the law firm of Burrell, Potter & Anderson, Wilmington, 
Delaware, allegedly agent for N. V. Nederlandsche 
Schoenen Lederfabrieken Bata Best, had been attempted 
but that Hugh L. Corroon had refused acceptance of service 
claiming that he was not an agent of the Dutch corporation 
aforementioned. 


5. The defendant Netherlands corporation hereinbefore 


mentioned has not voluntarily appeared herein. 
Joan Atvin CrocHan 


Joun Axvin CRroGHAN 804 Federal Bar Bldg. 
Attorney Address 


Order Publication—Absent Defendant 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


No. 723—63 


Srewart Bata Nas#, @ minor, by Josero TREADWAY Nasz, 
his father as next friend, 1 Limmoor Street Lexington, 
Massachusetts, Plaintiff 


Vv. 


N. V. NepERLANDSCHE SCHOENEN LepERFABRIEKEN Bata BEST, 
a corporation organized under the laws of the Nether- 
lands, et al., Defendant 


The object of this suit is to enforce the claim of plaintiff 
as lawful owner of funds and property in the amount of 
$49,646.72 now held by the Attorney General of the United 
States pursuant to Vesting Order No. 17987 issued on May 
31, 1951 by the Alien Property Custodian, predecessor in 
interest to the Attorney General of the United States. 
All of said funds and property belonged solely to Jan 
A. Bata, grandfather of plaintiff herein, who had placed 
such funds and property in the possession of the defend- 
ant corporation and directed their transfer and deposit in 
the United States to avoid seizure by the German enemy. 
Jan A. Bata heretofore has assigned, transferred and con- 
veyed all right, title and interest to said property and said 
funds to the plaintiff herein, his grandson. 


On motion of the plaintiff, it is this 16th day of April, 
1963, ordered that the defendant N. V. NEDERLANDSCHE 
ScHoENEN LEDERFABRIEKEN Bara Best, a corporation organ- 
ized and existing under the laws of the Netherlands, and 
neither incorporated nor doing business within the District 
of Columbia, cause its appearance to be entered herein on 
or before the fortieth day, exclusive of Sundays and legal 
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holidays, occurring after the day of the first publication of 
this order; otherwise the cause will be proceeded with as in 
case of default. Provided, a copy of this order be published 
once a week for three successive weeks in the Washington 
Law Reporter, and the Washington Evening Star news- 
paper before said day. 


/8/ JoserH C. McGarracHy 
ATTEST: Judge. 


Harry M. Huu, Clerk. 
, Deputy Clerk. 


Motion of Defendant Bata-Best to Vacate and Quash the 
Attachment and for Dismissal of the Complaint 


Pursuant to Rules 12(b) (2), 12 (b)(4) and 12(b) (5) Fed. 
Rul. Civ. Proc., and District of Columbia Code, § 16-307, 


defendant N. V. Nederlandsche Schoen-en Lederfabrieken 
Bata-Best (‘‘Bata-Best’’), appearing specially for the sole 
purpose of filing this motion, and denying that there is any 
jurisdictional basis for proceeding against it as a party 
to this action, hereby moves this Court for an order vacat- 
ing and quashing the attachment obtained by plaintiff and 
dismissing the complaint. 

The ground for this motion is that the attachment is 
invalid, since plaintiff’s claim to ownership of the at- 
tached property depends upon an assignment which is 
invalid because it is 

(a) prohibited by regulations adopted pursuant to 
a Trading With the Enemy Act, 50 App. U.S.C. § 5, 
an 
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(b) an improper attempt to subvert the fundamental 
- policy of that Act. 


Respectfully submitted, 


Wuamer, Curtzr & PICKERING 


By J. Rocer WoLLENBERG 
J. Roger Wollenberg 


and 


Max O. Trurrt, JR. 

Max O. Truitt, Jr. 
616 Transportation Building 
Washington 6, D. C. 


Sotzivaw & CRromMWELL 


By Joun W. Dickey 
John W. Dickey 


and 


Joun S. ALLEE 
John S. Allee 
48 Wall Street 
New York 5, N. Y. 


Attorneys for N. V. Neder- 
landsche Schoen-en 
Lederfabrieken Bata- 
Best. 
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Order 
On consideration of the stipulation filed by plaintiff and 
defendants, it is by the Court this ...day of September, 
1963 


ORDERED, 


That the stipulation aforesaid be and it is hereby ap- 
proved and the action against defendant William Poole 
. be and it hereby is dismissed. 


/8/ JoserH C. McGarracHy 
Judge 


No objection: 


J. Roger WoLLENBERG 
J. Roger Wollenberg 


and 


Max O. Trorrt, Jr. 
Max O. Truitt, Jr. 


Counsel for defendant William 
Poole, and 

Counsel for defendant Bata-Best, 
appearing specially. 


Extract from Transcript of Oral Hearing Before the Honorable 
Joseph C. McGarraghy on October 1, 1963 


(page 29) 


I am of the opinion that the assignment in this case was 
void and invalid, and being so, that the complaint on 
which it is based does not state a cause of action, and this 
Court is without jurisdiction to entertain the complaint 
and, therefore, that the motion to quash the attachment and 
to dismiss the complaint should be granted. 


I will sign an order accordingly. 
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Order 


This cause came on to be heard on the Motion of. De- 
fendant N. V. Nederlandsche Schoen-en Lederfabrieken 
Bata-Best to Vacate and Quash the Attachment herein and 
for Dismissal of the Complaint, Plaintiff’s opposition 
thereto, and the memoranda and supplemental memoranda 
of points and authorities submitted in support of and in 
opposition to said Motion, and was argued by counsel: 


Wauenreror:, it is this 16th day of October, 1963, ordered, 
adjudged and decreed: 


That the Motion to Quash the Attachment and for Dis- 
missal of the Complaint be, and it hereby is, granted, the 
Attachment herein be, and it hereby is, vacated, and the 
Complaint be, and it hereby is, dismissed. 


/s/ JoserH C. McGarracHy 
District Judge 
Seen: 
/s/ Joan Auvin CroGHAN 
John Alvin Croghan 


Attorney for Plaintiff 
Stewart Bata Nash. 
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Notice of Appeal 


Notice is hereby given that Stewart Bata Nash, a minor, 
by Joseph Treadway Nash, his father as next friend, plain- 
tiff above-named, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the order 
entered in this action on the 16th day of October, 1963, 
vacating the Attachment herein and dismissing the Com- 
plaint herein. 


Strassen, Keprart, Saris & Sovtiin 


By 
Hanotp EB. Strassen 


and 


/3/ Joun Auvin CroGHAN 
824 Federal Bar Building 
Washington 6, D. C. 


Counsel for Plaintiff 


BRIEF FOR APPELLEE 


United States Court of Appeals 
FOE THE DISTRICT OF COLUMBIA CIRCUIT: | 
No. 18,262 


STEWART BATA NASH, a minor, by JOSEPH 
TREADWAY NASH, his father as next friend, 
: Appellant, 
= 


N. V. NEDERLANDSCHE SCHOEN-EN LEDEB- 
FABRIEKEN BATA-BEST, a corporation organ- 
ized under the laws of the Netherlands, a 

Appellee. 


Appran rzom Jupement or THe Unirep Srarzs Disrercr 
Counr ror rH District or Conumsli 


J. ROGER WOLLENBERG 
MAX O. TRUITT, Jr. 
Wumes, Couriers & PIcKERIne 


ae : nited States Court of Appeals Parraect Bodin 


Wi the Ustiet of Columbia Graalt “Gon s7th Street. NCW. 
mod aah! 


eee BED MAR 22 1964 Washington, D.C, 20006 
oer ears JOHN: DICKEY 
ee , JOHNS. ALLER 
Y Pitiatast ac lgounD Suuuvax & Czomwetu 
aA, 48 Wall Street 
an New York 5, N-Y. 


Counsel. for. Appellee 


Counter-Statement of Questions Presented 
In the opinion of appellee the questions presented are: 


1. Whether, after the Attorney General has announced 
his intention to grant a duly filed claim for return of 
property vested by him under the Trading with the 
Enemy Act, 50 App. U.S.C. §§ 1-40, an alien now purport- 
ing to own the vested property, but who failed during the 
12 years since the property was vested to file any claim 
for its return with the Office of Alien Property, can, de- 
spite the prohibition of Regulation ¢ 505.1 against assign- 
ments of vested property, 8 C.F.R. 505.1, transfer any 
interest in the vested property enforceable under the Act, 
and, if so, 


2. Whether such assigned interest can serve as the 
Basis for an attachment of the vested property under 
section 32(f) of the Act, and whether, contrary to the 


rule in Schilling v. Rogers, 363 U.S. 666 (1960), the 
District Court thereby acquires jurisdiction to review the 
discretionary determination by the Office of Alien Prop- 
erty to return the vested property to a claimant under 
section 32(a) of the Act. 


Counter-Statement of Questions Presented. 
Counter-Statement of the Case 

Statutes and Regulations Involved 
Summary of Argument 

Argument: 


I. The assignment from Jan Bata to appellant was 
a transfer of vested property expressly pro- 
hibited by regulation and transferred no valid 
interest to support the attachment of vested 
property upon which jurisdiction depended ... 


II. The assignment from Jan Bata to appellant 
was an improper attempt to subvert the policy 
of the Act and transferred no valid interest to 
support the attachment of vested property upon 
which jurisdiction depended 


III. Appellant’s other points are without merit .... 14 
IV. Conelusion 


CrraTions 
Cases: 


Grabbe v. Brownell, 247 F.2d 402, 403 (1957) 


Pass v. McGrath, 89 U.S. App. D.C. 371, 192 F.2d 
415 (1951), cert. denied, 342 U.S. 910 (1952) .. 15 
Propper v. Clark, 337 U.S. 472, 484 (1949) 8 


*Schilling v. Rogers, 363 U.S. 666 (1960) 5, 11, 14 

Schumacher v. Brownell, 210 F.2d 14, 18 (3d Cir. 
1954) 

Societe Internationale Pour Participations Industri- 
elles Et Commerciales, S.A. v. Rogers, 357 US. 
197 (1958) 


* Cases or authorities chiefly relied upon are marked by 
asterisks. 


il 
Statutes, Rules and Regulations: PAGE 
Trading with the Enemy Act, 50 U.S.C.A. App. 1 
et seq.: 
Section 5 
Section 9 
Section 32 
Section 32(a) 
Section 32(f) 2, 3, 5, 7, 8, 9, 12, 13, 14 
Section 33 12, 13, 15 
District of Columbia Code (1961) edition: 
Section 16-301 
Section 16-307 
*Alien Property Regulations, 13 F.R. 9508, 8 C.F.R. 
4, 6,7,9 
Federal Rules of Civil Procedure: 
Rule 41(a) (1) 
Rule 12(b) 


Miscellaneous: 


H. R. Rep. No. 1269, 79th Cong. 1st sess. (1945), 
1946 U.S. Code Cong. Svc. 1101 10, 11, 12, 13 


S. Rep. No. 1839, 79th Cong. 2d sess. (1946) 

Executive Order No. 8405, 5 Fed. Reg. 1677 (1940) 2 
Executive Order No. 9788, 11 Fed. Reg. 11981 (1946) 11 
Executive Order No. 9989, 13 Fed. Reg. 4891 (1948) 11 
Vesting Order 17987, 16 Fed. Reg. 6327 (1951) .... 2,6 


Notice of Intention to Return Vested Property, 
28 Fed. Reg. 1594 (1963) 


Cases or authorities chiefly relied upon are marked “by 
asterisks. 


IN THE 


United States Cot of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,282 


Srewart Bata Nass, a minor, by Joserx Treapway Naszx, 
his father as next friend, 


Appellant, 
v. 


N. V. NepertanpscHe ScHozNn-Ew LEDERFABRIEKEN Bata- 
Best, a corporation organized under the laws of the 


Netherlands, 
Appellee. 


AppeaL FROM JUDGMENT OF THE Unirep States District 
Court ror THE Districr or CoLUMBIA 


— 


BRIEF FOR APPELLEE 


Counter-Statement of the Case 


The appeal here is from a judgment of the District Court 
(1) quashing an attachment of property vested in the At- 
torney General pursuant to the Trading with the Enemy 
Act (the “Act”), 50 App. U.S.C. §§ 1-40, and (2) dismiss- 
ing a complaint by which appellant sought to challenge a 
discretionary determination by the Attorney General to 
return the property to appellee “Bata-Best”, and to assert 
for appellant a contrary claim of ownership of the vested 


property. 
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The property involved is the sum of $49,646.72, blocked 
in 1940 at the time of the German occupation of the 
Netherlands, vested in the Attorney General on June 28, 
1951, and presently located in the Treasury of the United 
States. 5 Fed. Reg. 1677 (1940) ; 16 Fed. Reg. 6327 (1951) ; 
28 Fed. Reg. 1594 (1963). 


On February 20, 1963, the Attorney General published 
notice of intention to return the vested property to Bata- 
Best. The decision to return the property followed the 
filing of an appropriate and timely notice of claim for 
return by Bata-Best and determination by the Office of 
Alien Property that Bata-Best met the statutory condi- 
tions precedent for such return under section 32(a) of the 
Act. It is not asserted that any other person filed any 
claim to the property either within the statutory period of 
limitations or at any other time. 


On March 19, 1963, three days before the intended re- 
turn to Bata-Best could be effected, appellant filed his 
complaint in the District Court naming Bata-Best as 
defendant (JA 2).* Concurrently, he caused a writ of 
attachment to be issued against the vested property under 
the provisions of section 16-301 of the District of Columbia 
Code (1961 ed.) (JA 9). 


The basis for the attachment of the vested property was 
allegedly section 32(f) of the Trading with the Enemy Act, 
which permits citizens or residents of the United States, 
but not aliens, to attach vested property during the brief 
period after publication of the notice of intention to 
return but before the actual return is made (JA 12). 


* The complaint also named as a defendant, William Poole, of 
Wilmington, Delaware, who had acted as Bata-Best’s lawyer in 
connection with the filing of its claim with the Office of Alien 
Property. The action against defendant Poole was dismissed Sep- 
tember 26, 1963, pursuant to Rule 41(a) (1), Fed. Rul. Civ. Proc. 
(JA 21) 
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Appellant Stewart Bata Nash, plaintiff below, is a four- 
year old citizen and resident of the United States who 
sues by his father as next friend (JA 2,5). The affidavit 
filed in support of the attachment states that the basis 
for appellant’s claim to the attached property is that he 
is the “true and lawful owner” of the vested property to 
be attached (JA 12). His claim of ownership, in turn, 
depends upon a purported transfer to him of “all right, 
title and interest to said property” by one Jan Bata 
(JA 4). 


Jan Bata is a citizen and resident of Brazil (JA 3, 6) 
who thus could not qualify in his own right as a person 
entitled to the benefit of the attachment provision of sec- 
tion 32(f). Jan Bata is the grandfather of appellant. 


The assignment from Jan Bata to appellant, upon which 
appellant basis his claim of ownership, was executed on 
April 2, 1963, fourteen days after the attachment was ob- 
tained (JA 6). That alleged assignment, however, pur- 


ports to have retroactive effect to March 15, 1963—four 
days before the attachment. Notice of the assignment was 
not given to Bata-Best until March 20, 1963, one day after 
the complaint was filed and the attachment obtained. The 
assignment has been conceded in appellant’s brief below, 
and in oral argument before the District Court, to have 
been gratuitous.* 


On the strength of the attachment, appellant obtained 
an order permitting service by publication upon Bata-Best 
(JA 16, 18). The attachment, and the service by publica- 
tion based upon it, are the sole bases for jurisdiction over 
Bata-Best in the District of Columbia (JA 18). 


* A second assignment in the same form and bearing the same 
dates purports to transfer to appellant a supposed claim of Jan 
Bata against appellee Bata-Best for ‘‘services rendered’’ to Bata- 
Best at some undisclosed time in the past (JA 7). This second as- 
signment is specifically limited, however, to the vested sum of 
$49,646.72, was not relied on by appellant to support the attach- 
ment, and is simply another form of attempted transfer of the 
vested fund (JA 7). 


4 


Before answer, appellee moved pursuant to Rule 12(b), 
Fed. Rul. Civ. Proc., and D.C. Code section 16-307, to 
vacate and quash the attachment. The ground for that 
motion was that the attachment was invalid, since it was 
dependent upon appellant’s claim of ownership of the at- 
tached property, and that claim of ownership depended 
upon an assignment which was (a) prohibited by regula- 
tion adopted pursuant to the Act, and (b) an improper 
attempt to subvert the policy of the Act (JA 19). 


After hearing before the District Court (McGarraghy, 
J.), appellasts motion was granted, and, by Order entered 
October 16, 1963, the attachment was quashed and vacated, 
and the complaint dismissed. Appellant filed his Notice 
of Appeal on November 12, 1963. 


Statutes and Regulations Involved 


The relevant parts of the statutes and regulations in- 
volved are printed at pp. 5-7 of the Brief for Appellant. 


Summary of Argument 


A. The assignment from Jan A. Bata to appellant was 
a transfer of vested property expressly prohibited by 
Regulation 505.1, 8 C.F.R. 505.1, 13 Fed. Reg. 9508 (1948), 
could transfer no valid interest in the vested property 
enforceable under the Act, and furnished no basis for the 
attachment upon which jurisdiction depended. 


B. The Regulation was properly held by the District 
Court to apply to the purported transfer in this case. The 
assignment from Jan A. Bata to his infant citizen grand- 
son, and the suit based upon it, are mere devices caleu- 
lated 


(1) to evade the statutory requirement that a per- 
son claiming ownership of property vested during 
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World War II, must, to succeed in his claim, either 
proceed by suit against the Attorney General under 
section 9(a) and demonstrate in court that he is a 
non-enemy, or submit to an administrative investi- 
gation and obtain a determination by the Office of 
Alien Property that, although an enemy, he meets the 
statutory “conditions precedent” to a discretionary 
return pursuant to section 32(a) of the Act, 


(2) to circumvent the prescribed statutory period 
of limitations for filing claims to vested property, and 

(8) contrary to the rule in Schilling v. Rogers, 363 
U.S. 666 (1960), to obtain judicial review of the 
discretionary determination by the Office of Alien 
Property that Bata-Best was owner of the vested 
property and is entitled to its return pursuant to 
section 32(a) of the Act. 


As such, the assignment was contrary to the Act, could 
transfer no valid interest in the vested property enforce- 
able under the Act, and furnished no basis for the attach- 
ment upon which jurisdiction depended. 


ARGUMENT 
I. 


The assignment from Jan Bata to appellant was a 
transfer of vested property expressly prohibited by 
regulation and transferred no valid interest to sup- 
port the attachment of vested property upon which 
jurisdiction depended. 


The sole jurisdictional basis for appellant’s suit against 
Bata-Best is the attachment of “$49,646.72 in the Treasury 
of the United States” (JA 12, 16), allegedly authorized by 
section 32(f) of the Act and effected pursuant to section 
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16-301 of the District of Columbia Code (Appellant’s Br., 
pp. +5; JA 12). 


As required by section 16-301, the basis of appellant’s 
claim is set forth in an “Affidavit for Attachment before 
Judgment.” The sole claimed basis for the attachment is 
that appellant is the “true and lawful owner” of the vested 
property (JA 12). This claim is also made for appellant 
in an Affidavit in Support of Order for Publication of 
Summons (“Plaintiff claims all of this property,” JA 10), 
and in the Order for Publication, which itself states “The 
object of this suit is to enforce the claim of plaintiff as 
lawful owner” of the vested property (JA 18). The al- 
leged ownership of appellant is conceded to be based upon 
an assignment by Jan A. Bata purporting to transfer to 
appellant “all right, title and interest to said property” 
(JA 4, 18). 


There is not the slightest doubt that this assignment 
falls within the proscription of Regulation 505.1, which 
prohibits 


Transactions, transfers, or other dealings in or re- 
lating to any property or interest that has been 
vested . . . by the Attorney General. . . . 


The $49,646.72 here in suit unquestionably is “property 
. . . that has been vested . . . by the Attorney General.” 
Vesting Order 17987 expressly declared the property 
“hereby vested.” 16 Fed. Reg. 6327 (1951). The Attorney 
General’s published notice of his determination in favor 
of Bata-Best is entitled “Notice of Intention to Return 
Vested Property” and declares that the property is located 
in the Treasury of the United States. 28 Fed. Reg. 1594 
(1963). The property will remain vested and under con- 
trol of the Attorney General until the intended return is 
in fact made (JA 15). 
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Similarly, it is beyond question that the assignment 
relied upon by appellant to establish his title to the vested 
property, and to support his attempted attachment, is a 
“transfer” of vested property. The assignment itself pur- 
ports to 


transfer . . . that certain sum in the amount of 
$49,646.72 of my funds . . . which said sum has been 
released for repayment by the Attorney General. ... 
[JA 6] 


Plainly, then, the assignment was a specific “transfer” 
of the specific “vested property” here in suit and thus 
repugnant to Regulation 505.1. 


There is no basis for appellant’s contention that the 
regulation prohibits only transfers of claims which are 
thereafter sought to be prosecuted before the Office of 
Alien Property under section 32(a) of the Act (Appellant’s 
Br., pp. 11-13). In plain terms the regulation proscribes all 
transfers of vested property not authorized by the Attor- 
ney General. Nothing whatever in the regulation suggests 
any limitation upon the scope of the unequivocal and un- 
ambiguous prohibitory language, and nothing suggests 
that an assignment of claim to vested property, to be 
asserted under 32(f) of the Act, is exempt from the pro- 
hibition or stands in any superior or different position 
from any other transfer of such property. 


Nor is there any basis for appellant’s contention that 
the regulation has “its root in Section 32(a)” (Appellant’s 
Br. p. 14). The “Avrnorrry” for the regulation is specifi- 
eally stated to be section 5 of the Act, as amended, which, 
among other things, empowers the President and agencies 
designated by him to 

(B) investigate, regulate, direct and compel, 
nullify, void, prevent or prohibit, any acquisition 
holding, withholding, use, transfer, withdrawal, 
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transportation, importation or exportation of, or 
dealing in, or exercising any right, power, or privi- 
lege with respect to, or transactions involving, any 
property in which any foreign country or a national 
thereof has any interest, 


by any person, or with respect to any property, sub- 
ject to the jurisdiction of the United States; and any 
property or interest of any foreign country or national 
thereof shall vest, when, as, and upon the terms, di- 
rected by the President, in such agency or person as 
may be designated from time to time by the President, 
and upon such terms and conditions as the President 
may prescribe such interest or property shall be held, 
used, administered, liquidated, sold, or otherwise dealt 
with in the interest of and for the benefit of the United 
States, and such designated agency or person may 
perform any and all acts incident to the accomplish- 
ment or furtherance of these purposes; * * * 


Nothing in this broad delegation of administrative author- 
ity supports appellant’s argument that the regulation is, 
or must be, limited in its application. The plain concern 
was to hold vested property in status quo pending its ulti- 
mate return to eligible owners. 


As we show under Point II below, the regulation, as 
here applied by the District Court, is in perfect harmony 
with the purpose of the Act and essential to its admin- 
istration. 


Since the assignment in the case at bar violated the 
prohibition against transfers of vested property, it cannot 
operate to transfer to appellant any valid claim to the 
vested property. See Propper v. Clark, 337 U.S. 472, 484 
(1949) ; Schumacher v. Brownell, 210 F.2d 14, 18 (3d Cir. 
1954). Since appellant has no other claim to the property, 
the attachment allegedly made under section 32(f) of the 
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Act must fail and, with it, jurisdiction over Bata-Best. 


Accordingly, the District Court properly vacated the at- 
tachment and dismissed the complaint. 


Il. 


The assignment from Jan Bata to appellant was 
an improper attempt to subvert the policy of the 
act and transferred no valid interest to support the 
attachment of vested property upon which jurisdic- 
tion depended. 


The present suit is an attachment proceeding against 
vested property, brought in the name of Jan Bata’s infant 
American grandson, allegedly under the authority of sec- 
tion 32(f) of the Act, and is claimed to be an action “to 
prevent the return” of vested property “to an unqualified 
claimant” (Appellant’s Br., p. 10, emphasis in original). 
Stripped of its facade of spurious assignment and infant 
innocence, however, the action is seen to be no more than 
a vehicle for the assertion of Jan Bata’s claim of owner- 
ship of vested property and is calculated (1) to evade 
scrutiny of his eligibility to receive it, (2) to avoid the 
statutory bar against asserting such claims except within 
two years after the property was vested, and (3) to make 
possible litigation of his alleged claim in a judicial forum 
not contemplated by the Act. 


We do not quarrel with the proposition asserted for 
appellant that “he is not seeking a return of property 
under Section 32(a)” of the Act. (Appellant’s Br., p. 10). 
He certainly does not and could not seek such return at 
this late date or in the District Court. But appellant’s 
disclaimer of the obvious cannot obscure the fact that that 
unwarranted result is what his action seeks to achieve. 
Aside from the fact that Regulation 505.1 prohibits trans- 
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fers of vested property, the statutory scheme itself dictates 
that such assignments as the one attempted here shall not 
be allowed. 


The House and Senate Committees on the Judiciary 
have explained the purpose and policy of the legislation 
adopted in 1946 concerning property necessarily seized 
during World War II from residents of occupied coun- 
tries, friendly neutrals and Americans caught behind 
enemy lines. See H.R. Rep. No. 1269, 79th Cong., Ist Sess. 
(1945), 1946 U.S. Code Cong. Svc., p. 1101 [hereinafter 
cited as 1946 U.S. Code Cong. Sve.]; S. Rep. No. 1839, 
79th Cong., 2d Sess. (1946). [hereinafter cited as Senate 
Rep.] 


The House Committee observed that “these persons 
have ...a strong moral right to the return of their prop- 
erty” and commented on the “primary importance to 
friendly relations between this country and the allied 
governments” that assurances “given by the State De- 
partment to the governments of the liberated nations 
that redress would be given to their nationals whose 
property had been vested” be “promptly honored.” The 
Committee went on to point out that new legislation 
was required since “present law does not permit return 
of the property of even these technical ‘enemies’.” (p. 
1101). The Senate Committee described the purpose of 
the legislation accordingly enacted as being “to afford 
relief to genuine victims of enemy persecution and yet 

. . not open the door to claims by persons who in fact 
identified themselves with the Axis cause.” Senate Rep., 
p. 11. 


To accomplish these objectives, the Congress enacted 
section 32 of the Act and granted authority to “The Presi- 
dent, or such officer or agency as he may designate” to 
return vested property “whenever . . . [he or it] shall 
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determine” that a claimant filing a notice of claim for 
return in prescribed form 


(1) “was the owner of such property or interest 
immediately prior to its vesting ... or is the legal 
representative, or successor in interest by inheritance, 
devise, bequest, or operation of law, of such owner”,* 


(2) was not Axis-connected, 


(3) was not a party to a cloaking arrangement, 
whereby the interest of an ineligible person was con- 
cealed, and that 


(4) “such return is in the interest of the United 
States.” Section 32(a); See Schilling v. Rogers, 363 
U.S. 666, 667-68 (1960). 


The administration of such claims and returns was “com- 
mitted entirely to the discretionary judgment of the 
Executive branch ‘without the intervention of the courts’.” 
Schilling v. Rogers, supra, at p. 674. These powers were 
delegated by the President to the Attorney General, hence 
to the Office of Alien Property, by Executive Order No. 
9788, 11 Fed. Reg. 11981 (1946). See also Exec. Ord. No. 
9989, 13 Fed. Reg. 4891 (1948). 


In the same connection, in the interest of effecting 
prompt returns and bringing the administration of alien 
property to a conclusion, the Congress imposed a statute 
of limitations upon the filing of claims, prescribing that 
no return of property seized during World War II be 
made under sections 9 or 32 unless notice of claim was 
filed within two years from the vesting of the property 
to which claim was made, and that no suit pursuant to 


* The House Committee Report emphasized that ‘‘the clause 
as to successors in interest excludes the possibility of claims being 
successfully made by assignees who may have purchased the 
claim,” and observed that the statutory provision was consistent 
with the Assignment of Claims Act (1946 U.S. Code Cong. Svc., p. 
1103). 
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section 9 be brought after April 30, 1949, or after two 
years from the date of vesting, whichever was later 
(§ 33).* 


Once the claims were filed, and the right and eligibility 
of the claimant to a return determined by the Office of 
Alien Property, it was intended that the return be 
promptly made to the original owner subject only to a 
limited proviso in favor of American creditors. Thus, 
under 32(f), during the brief period between announce- 
ment of intention to return the property to an alien 
claimant and its actual return, American citizens or resi- 
dents were permitted to attach the property in order to 
enforce claims against the alien to whom the property 
was to be returned. As the House Committee explained 


Subsection (f) is designed to permit American credi- 
tors to attach property about to be returned before it 
leaves the country. [1946 U.S. Code Cong. Svc., p. 
1107.] 


Thus, while recognizing the alien claimant’s “strong moral 
right” to a prompt return of property seized from him in 
war-time, the Congress recognized the appropriateness of 
giving American creditors a chance to satisfy legitimate 
claims against such aliens out of the vested property and 
in a United States forum. But the Congress specifically 
did not confer any such special benefit on alien creditors. 
To have done so would have subordinated the rights of 
aliens duly determined to be eligible and entitled to the 
return of vested property to the miscellaneous claims of 
aliens generally, and would have opened the courts of the 
United States to disputes between aliens not ordinarily 
to be litigated here. Nor can it be supposed that the 


* A 1954 amendment to section 33 extended the date for filing 
§ 32 claims to February 9, 1955, or two years after vesting, but 
this change does not affect the case at bar. Bata-Best’s claim was 
timely filed; Jan Bata filed no claim or suit at any time. 
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Congress intended that the special benefit not conferred 
upon alien creditors could be obtained if they merely 
assigned their claims to American citizens or residents. 
Any such assignment, made for the plain purpose of 
obtaining jurisdiction under section 32(f), is patently 
nothing more than a device to do by indirection what 
specifically cannot be done directly. 


But, in any event, this limited proviso for the benefit 
of American creditors can in no way be construed as 
permission to any person, American or alien, to enforce 
a claim of ownership of vested property by attachment 
proceedings under section 32(f). All ownership claims, 
including those by Americans (1946 U.S. Code Cong. Sve., 
pp. 1101, 1102), are required by the Act to be filed and 
determined under sections 9 or 32(a). Yet this untenable 
construction is precisely what Jan Bata demands in the 
case at bar. In the guise of a suit by his infant grandson, 
brought under a provision for the benefit of American 
creditors, the alien Jan Bata attempts to make the District 
Court his forum in which to assert a claim of ownership, 
although it is too late for him to prosecute such a claim 
under the Act. 


Such a procedure is repugnant to the Act in at least 
three respects. 


First, it is calculated to resurrect a claim which alleg- 
edly existed “prior to the entry of the United States into 
World War II” (JA 3), which was not asserted until 
1963, and which, by virtue of the section 33 statute of 
limitations, would be barred if filed with the Office of 
Alien Property. 


Second, it is a procedure calculated to avoid scrutiny 
of the alien claimant’s character either by a court or by 
the agency charged with exclusive responsibility for 
making the determination whether he meets the statutory 
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conditions precedent and is eligible for a return under 
section 32 of the Act.* 


Third, it is calculated to obtain a judicial determination 
of his claim to vested property, and judicial review of 
the determination by the Office of Alien Property in favor 
of Bata-Best, neither of which is permitted by the Act. 
Schilling v. Rogers, supra.** 


The procedure here attempted in appellant’s name was 
thus properly held by the District Court to be contrary 
to the Act, the assignment of claim by Jan Bata was prop- 
erly held to have transferred no interest to appellant 
enforceable under the Act, and the attachment obtained 
under color of section 32(f) was properly quashed and 
vacated and the complaint dismissed. 


Ill. 
Appellant’s other points are without merit. 


1. Even if credited, it is of no moment that Jan Bata 
may not have known of or remembered the vesting in 1951 
of the property he now says is his, or that Bata-Best had 


* The constantly recurring protestation in appellant’s brief 
that Jan Bata is a ‘‘friendly alien”’ is irrelevant, even if true. 
The requirements and prohibitions of the Act and Regulations 
apply to him nevertheless and, indeed, both sections 9 and 32 
have the specific purpose of establishing the procedures by which 
**friendly aliens’’ should seek return of property seized from 
them and vested. Jan Bata eschews the statutory procedures, re- 
frains from subjecting himself to serutiny, and proceeds in de- 
fiance of the Act. 


** Even if credence be given to the claim for appellant that he 
does not seek to assert his ownership, but only “‘to prevent the 
return to an unqualified claimant’’ or ‘‘to contest the right of 
Bata-Best to receive this money” (Appellant’s Br., pp. 10, 20), 
appellant has no standing in court. If a claimant to vested prop- 
erty is limited to the administrative forum without recourse to 
judicial review of the administrative determination, Schilling v. 
Rogers, supra, a fortiori a stranger to that determination cannot 
obtain such a review. 
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claimed it (Appellant’s Br., p. 3). The limitation period 
for filing claims bars him nonetheless. The Second Cir- 
cuit rejected a similar contention in Grabbe v. Brownell, 
247 F.2d 402 (1957): 


[Slince the property here in issue was vested in 
1944, and since no suit or claim by the appellants was 
pending prior to 1952, it is clear from the express 
language of section 33 that a judicial remedy was no 
longer available to them in 1955. (at p. 403) [Empha- 
sis supplied] 


This Court reached a similar conclusion in Pass v. 
McGrath, 89 U.S. App. D.C. 371, 192 F.2d 415 (1951), 
cert. denied 342 U.S. 910 (1952). 


2. Appellant’s suggestion that, because the Department 
of Justice “has been put on notice” of the prohibited trans- 
fer of vested funds and has not taken action against it, it 
must be assumed to have approved it (Appellant’s Br., 


pp. 20, 22), is comparable to the argument made in Schu- 
macher v. Brownell, 210 F.2d 14 (3d Cir. 1954), where the 
Court held: 


_.. the mere failure of the Departments of State, 
Justice and Treasury to notify Schumacher of its dis- 
approval of an attempted transfer does not constitute 
a waiver of the necessity of complying with the Execu- 
tive Order. There is no affirmative burden on the 
government to register its disapproval whenever it 
learns of a prohibited transaction. The language 
of the Executive Order prohibiting transfers ‘except 
as specifically authorized by the Secretary of the 
Treasury’ places the burden on the parties to the 
transaction of securing the requisite authorization. 
(at p. 17). 


3. Appellant argues that the District Court’s refusal 
to sanction his attempted procedure in violation of the Act 
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denies him due process. But it is clear that property be- 
lieved to be enemy-owned may be constitutionally seized 
and vested by the United States Government under the 
Act, and that the dictates of due process of law are 
not violated if procedures are offered non-enemy claim- 
ants by which they may bring about a return of their 
vested property. Societe Internationale Pour Participa- 
tions Industrielles Et Commerciales, S.A., v. Rogers, 357 
U.S. 197 (1958). Jan Bata, if a non-enemy as he claims, 
had such remedies provided him by section 9(a) of the 
Act; if an enemy, he could have proceeded in the pre- 
scribed manner under section 32(a). These remedies he 
chose to forego. He remained silent for 12 years after 
the property was vested, and he only now seeks by assign- 
ment to his grandson to assert his claims in circumvention 
of the statutory procedures. The decision below quashing 
the attachment based on that assignment was not only 
appropriate but necessary to prevent his attempted subver- 
sion of the Act. 


Nor does the decision below foreclose Jan Bata (or ap- 
pellant, if the gratuitous assignment to him was seriously 
intended) from bringing any alleged claim he may have 
against Bata-Best in Holland, an incomparably more ap- 
propriate forum for litigation of the issues between the 
parties. Neither Bata-Best nor Jan Bata is a resident of 
the United States and litigation between them would not 
in ordinary course be heard in United States courts. The 
substantive issue which Jan Bata and appellant seek to 
litigate is the former’s alleged claim that he, not Bata- 
Best, deposited certain money in the “Rotterdamsche 
Bank during and before World War II.” (JA 6). They 
are hardly disadvantaged by having this stale claim, 
concerning the internal affairs of a Dutch corporation of 
which Jan Bata is a substantial minority stockholder, 
litigated in Holland. 


IV. 
Conclusion 


Because the assignment by Jan Bata to his appellant 
grandson is prohibited by regulation, and the action based 
upon it contrary to the Act, plaintiff cannot enforce any 
claim so obtained under provisions of the Act. Accord- 
ingly, appellant has no basis for his claim to the property 
attached, and the attachment and the complaint must fall. 


The District Court’s decision quashing and vacating 
the attachment and dismissing the complaint should be 
affirmed. 
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